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PLAINTIFF HAS STANDING, BOTH IN ITS INDIVIDUAL CAPACITY AND ON BEHALF OF ITS MEMBERS, TO ASSERT THE CLAIMS SET FORTH IN THE AMENDED COMPLAINT                                                                                             

As the Amended Complaint raises constitutional issues, Plaintiff is required, as a threshold matter, to establish that it has sufficient standing pursuant to Article III of the United States Constitution.   For individual standing, Article III requires a person who invokes a federal court’s jurisdiction to show that he personally has been threatened by some actual, threatened or imminent injury as a result of the putative illegal conduct of defendants, and that the injury fairly can be traced to the challenged action and is likely to be redressed by a favorable decision.  Valley Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464, 472, 102 S. Ct. 752, 760 (1981).  The threat of suit under the questioned statute may be injury enough.  A plaintiff bringing a facial challenge against a statute need not demonstrate to a certainty that it will be prosecuted under the statute to show injury, but only that it has “an actual and well-founded fear that the law will be enforced against it.”  Virginia v. American Booksellers Ass’n, 484 U.S. 383, 393, 108 S. Ct. 636 (1988).


In United States v. Vasquez, 145 F. 3d 74 (2nd Cir. 1998), the Second Circuit provided a comprehensive summary of the standing requirements:


The party invoking federal jurisdiction bears the burden of establishing the elements of standing.  To meet this burden, a plaintiff must show (1) that she suffered an injury in fact - - an invasion of a legally protected interest that is concrete and particular, and not merely hypothetical; (2) that there is a causal connection between the injury and the conduct complained of; and (3) that it is likely that the injury will be redressed by a favorable decision . . .


The aim is to determine whether the plaintiff has alleged such a personal stake in the outcome of the controversy as to warrant his invocation of federal - court jurisdiction and to justify exercise of the court’s remedial powers on his behalf.  The standing issue must therefore be resolved irrespective of the merits of the substantive claims.

Vasquez, 145 F. 3d at 80-81 (internal quotation marks and citations omitted).



First, an association has standing “in its own right to seek judicial relief from injury to itself . . .” and in so doing may “assert the rights of its members, at least so long as the challenged infraction adversely affects its members’ associated ties.” Warth v. Seldin, 422 U.S. 490, 511, 95 S. Ct. 2197, _____________ (1975).  Alternatively, “even in the absence of injury to itself, an association may have standing solely as the representative of its members.”  Id. at 511, 95 S. Ct. at ____________________.


A.
NYC C.L.A.S.H. HAS STANDING IN ITS OWN RIGHT.


In order to establish standing to sue in their own right, the individual members of an organization must be able to demonstrate the requirements for Article III standing; injury, causation and redressability.  Friends of the Earth v. Laidlaw Envt’l Services, Inc., 528 U.S. 167, 181-88, 120 S. Ct. 693 (2000).  The organization must show that the interests that it seeks to 

represent are related to its goals as an organization.  In order to establish that the participation of individual members is not required, the organization must show that there is no conflict of interest or diversity of views that would prevent the organization from effectively representing its membership.  N.A.A.C.P. v. American Arms, Inc., 210 F.R.D. 446, 458 (E.D.N.Y. 2003).  Participation of individual members is required only where “essential to a proper understanding and resolution of their . . . claims.”  Id. (citing, Harris v. McRae, 448 U.S. 297, 320-21, 100 S. Ct. 2671 _______ (1980)).




Here, it is crystal clear that Plaintiff’s present effort to invalidate the state and city anti-smoking laws on constitutional grounds is related inextricably to its fundamental goals as an organization.  A mere cursory examination of Plaintiff’s website demonstrates that Plaintiff is a grass-roots organization formed to protect smokers from undue infringements on their right to smoke.  (See NYC C.L.A.S.H. Main Website Page and Mission Statement, annexed hereto as Exhibit A, at p. __________; Affidavit of Audrey Silk, sworn to on January 3, 2003 (“Silk Aff.”) at para. _____________).  The primary stated goal of Plaintiff is “to end the discrimination against smokers by exposing the anti-smoking lies.” (Ex. A at p. 1; Silk Aff. at para. ______).  Plaintiff, moreover, was formed for the specific purpose of countering anti-smoking propaganda and reactionary smoking bans such as those in dispute in the case at bar.  (Silk Aff. at para. _____).  As all members of NYC C.L.A.S.H. are either smokers, or individuals who support the right for people to choose whether or not to smoke (Silk Aff. at para. _____), there is no conflict of interest or diversity of views with respect to the two smoking bans that would prevent NYC C.L.A.S.H. from effectively representing its membership.  Plaintiff, therefore, has standing in its own right.


B.
NYC C.L.A.S.H. HAS STANDING ON BEHALF OF ITS MEMBERS.



It is likewise well established that an association has standing to bring suit on behalf of its members, rather than in its individual capacity, when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.  Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333, 343, 97 S. Ct. 2434, 2441 (1977).  Accordingly, the Supreme Court has frequently granted an association standing to demand declaratory or injunctive relief , as in the instant case, to protect its members’ interests.  Id., 97 S. Ct. at 2434.



The State Defendants challenge each prong of the Hunt requirements for associational standing.  First, State Defendants allege that Plaintiff’s members lack standing to sue in their own right “because none of its members are identified.”  (State Defendants’ Brief at p. 10).  Plaintiff’s members, consisting of smokers and individuals who believe in the rights of others to smoke freely in public places, are threatened with imminent injury as a result of smoking bans.  (Silk Aff. at _______) nothing in the law, however, requires an association to individually list or identify its membership rolls in order to obtain associational standing.



Second, the State Defendants contend apparently that the second prong of Hunt is not met because Plaintiff’s certificate of incorporation provides NYC C.L.A.S.H. was formed to engage in the business of public relations and any lawful act or activity.  (State Defendant’s Brief at p. 10).  Again, State Defendants attempt to construct a new standing requirement from whole cloth.  As New York law does not require that an organization’s purpose be set forth with detail in its certificate of incorporation, Defendants’ argument is specious.  The interests asserted by Plaintiff - i.e., requested declaratory and injunctive relief from both Local Law 47 and Chapter 13 - are unquestionably germane to NYC C.L.A.S.H.’s purpose, which is set forth at length in the Silk Affidavit and hereinabove.



Third, State Defendants argue that participation of individual members of NYC C.L.A.S.H. in this lawsuit is absolutely necessary because the Amended Complaint asserts only constitutional claims against State Defendants.  (State Defendants’ Brief at p. 11).  Yet, where a plaintiff seeks merely injunctive and declaratory relief - as in the instant case - the individual participation of that plaintiff’s members is generally not required.  Guckenberger v. Boston Univ., 957 F. Supp. 306, 321 (D. Mass. 1997).  Even where an association’s claim for declaratory or injunctive relief requires consideration of the individual circumstances of an association’s aggrieved members, a district court may properly invoke the doctrine of prudential standing and an association and may still meet the third prong of Hunt’s test.  See M.O.C.H.A. Society, Inc. v. City of Buffalo, 199 F. Supp. 2d 40, 48-49 (W.D.N.Y. 2002) (non-profit organization promoting the advancement of African American firefighters had standing to bring 42 U.S.C. § 1983 claim alleging that the fire department discriminatorily enforced its drug testing policy).



Here, this Court does not have any need to examine the individual circumstances of Plaintiff’s aggrieved members.  The enactment and potential enforcement of the anti-smoking laws which are alleged to be facially unconstitutional, injures each of Plaintiff’s members.  The extent or peculiar circumstances of each injury to each member need not be particularized.  As Plaintiff meets the third prong of the Hunt test, Plaintiff has likewise established standing to sue on behalf of its members. 
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