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_______________________________________________









     COMPLAINT
NYC C.L.A.S.H., INC., 















Plaintiff,












    Civil Action No.

                          - against -

CITY OF NEW YORK AND STATE OF NEW YORK,






Defendants.

_______________________________________________


Plaintiff, by and through its attorneys, KEVIN T. MULHEARN, P.C., complaining of the Defendants, hereby allege that:


JURISDICTION AND VENUE

1.
This action for declaratory and injunctive relief pursuant to 28 U.S.C. §§ 2201 and 2202, arises under the United States Constitution, particularly under the provisions of the First Amendment to the United States Constitution, the Fifth Amendment to the United States Constitution and the Fourteenth Amendment to the United States Constitution.


2.
This Court has subject matter of this case pursuant to 28 U.S.C. § 1343 and 28 U.S.C. § 1331.


3.
At all times relevant to this Complaint, Defendants acted under color of law, specifically under color of the statutes and ordinances of the State of New York and City of New York.  


4.
Plaintiff seeks injunctive relief against enforcement of Local Law 47 of  2002 (“Local Law 47”), a local law to amend the administrative code of the City of New York, in relation to the prohibition of smoking in privately owned place open to the public, specifically but not exclusively  in relation to such places devoted to drinking, dining and recreation.  This law was enacted on or about December 18, 2002 by Defendant, CITY OF NEW YORK, and became effective on March 30, 2003.  Plaintiff further seeks a declaratory judgment that Local Law 47 is null and void and may not be enforced because it violates the United States Constitution.  (A copy of Local Law 47 is annexed hereto as Exhibit A).


5.
Plaintiff also seeks injunctive relief against enforcement of a law enacted by Defendant, STATE OF NEW YORK, pursuant to a joint Senate-Assembly Bill (Senate Bill No. 3292, Assembly Bill No, 7136)(“State Law, Chapter 13”), a state law to amend the Public Health Law (Section 1399-n) and the Education Law (Section 409), in relation to the regulation of smoking in privately owned place open to the public, specifically but not exclusively  in relation to such places devoted to drinking, dining and recreation.  This law was  enacted on or about March 26, 2003 and is scheduled to become effective on July 24, 2003.  Plaintiff further seeks a declaratory judgment that State Law, Chapter 13, is null and void and may not be enforced because it violates the United States Constitution.  (A copy of State Law, Chapter 13, is annexed hereto as Exhibit B).


6.          Venue is proper in this District because Defendant CITY OF NEW YORK CITY is a municipal government which is located within this District and the challenged laws affect directly the citizens of this District, and a substantial part of the events or omissions giving use to this claim has occurred within the District.


PARTIES

7.
Plaintiff NYC C.L.A.S.H., INC., (“NYC C.L.A.S.H.”) is a New York corporation  with its principal place of business and offices located in Brooklyn, New York. Plaintiff  NYC C.L.A.S.H. was formed and organized for the purpose of protecting the rights of smokers, both its direct members and those who share its concerns. The term "smoker" should be defined.  According to the journalist and smoker, Christopher Hitchens, "The title of smoker" is simultaneously a noun and a verb, "denot[ing] something you are as well as something you do."  In agreement with this premise, the Plaintiff group affirms that when the law bans the verb it essentially bans the noun, and that further, at very least, it essentially abridges the customary, Constitutional privileges of the group. The Plaintiff group is determined to both protect and restore its unalienable rights and unabridgable privileges to enter into contracts and to freely associate and peaceably assemble in privately owned places that are open to the public. These rights and privileges have now been given over entirely to "non- smokers" through the means of legislation as well as through the means of massive and expensive lobbying efforts, many of which are financed with taxpayer funds.


8.
Plaintiff, NYC C.L.A.S.H., has standing to commence this action in its individual capacity, as the enactment and/or threatened enforcement of Local Law 47 and State Law, Chapter 13, has caused and/or will cause Plaintiff, NYC C.L.A.S.H., and its members, significant actual injury, and a favorable decision by this Honorable Court will redress said injury.




9.          Plaintiff’s members are threatened by an actual, threatened and imminent injury as a result of the putative illegal conduct of Defendants, injury that can fairly be traced to the challenged action and is likely to be redressed by a favorable decision.  Moreover, Plaintiff’s members have an imminent fear that both Local Law 47 and State Law, Chapter 13, will be enforced against them, with threats of both severe monetary fines and personal injury for the simple act of exercising their previously indicated constitutional rights.


10.         Plaintiff, NYC C.L.A.S.H., is an association that has standing to bring suit on behalf of its members because: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.


11.
Indeed, both challenged laws impose fines against individuals for smoking in various privately owned places that are open to the public in which smoking had previously been permitted with the willing and contractual consent of the owners.


12.
Defendant, CITY OF NEW YORK, upon information and belief, is a City Charter form of government, with its structure and function of its governmental powers set forth in its Charter, and a municipal political subdivision of Defendant, STATE OF NEW YORK.


13.
Defendant, CITY OF NEW YORK, upon information and belief, acted by and through the New York City Council in enacting Local Law 47.


14.
Defendant, STATE OF NEW YORK, is a State form of government, with its structure and function of its governmental powers set forth in the New York State Constitution. 


15.        Defendant, STATE OF NEW YORK, upon information and belief, acted through the New York State Senate and the New York State Assembly in enacting State Law, Chapter 13.


FACTS

16.       On or about  December 18, 2002, Defendant, CITY OF NEW YORK, by and through the New York City Council, enacted Local Law 47, and said law became  effective and began to be enforced on March 30, 2003.


17.
On or about March 26, 2003, Defendant, STATE OF NEW YORK, by and through the New York State Senate and New York State Assembly, enacted State Law, Chapter 13, which is scheduled to become effective on July 24, 2003


18.
Local Law 47 creates substantial burdens on the rights of individuals to a basic participation in and enjoyment of public life within the confines New York City.


19.
With very limited exceptions, such as those that permit smoking in "owner operated bars" with no  employees (of which even the City Council admits there are few or none) and in narrowly- defined "tobacco bars" (of which, it's been said, there are approximately seven) there is virtually no indoor space within New York City where Plaintiffs and other smokers can assemble, associate and communicate with each other in a comfortable way, for purposes of either business or pleasure, outside of their own homes. A provision under Local Law 47 that would have additionally permitted smoking in separated "smoking rooms" constructed within bars-- while presenting its own problems of available space and expense-- has been voided in its entirety by the superceding provisions of State Law, Chapter 13. Similarly, the "owner-operated" exemption is also overridden by the stricter State Law.


20.
Further restrictions on assembly, association and communication are imposed on individuals by additional restrictions on the outdoor venues of privately-owned eating and drinking establishments by Local Law 47, which stipulates that areas in which smokers are allowed may not be protected by so much as an awning, thus singling out smokers for exposure to the elements-- whether it's the beating of the sun or the beating of hard rain. Then too it limits smokers to only 25% of such outdoor areas, and imposes other petty and humiliating restrictions. (Section 17-503 (c) (1) of Local Law 47).


21.   
Section 17-508(e) of Local Law 47 authorizes the imposition of  civil monetary

penalties against those individuals deemed to have violated sections (a), (b) or (c) of revised Section 17-503 of the New York City Administrative Code.   


22.
Similarly, the State Law, Chapter 13, creates substantial burdens on the rights of individuals to a basic participation in and enjoyment of public life within the confines of New York State.


23.
With very limited exceptions, such as those that permit smoking in narrowly-defined "cigar bars" there is virtually no indoor space within the State, where smokers can freely assemble, associate and communicate with each other in a comfortable way, for purposes of either business or pleasure, outside of their own homes.

24.
Further restrictions on assembly, association and communication are imposed on individuals by additional restrictions on the outdoor venues of privately owned eating and drinking establishments by State Law, Chapter 13, which stipulates that areas in which smokers are allowed may not be protected by so much as an awning, thus singling out smokers for exposure to the elements. Then too it limits smokers to only 25% of such outdoor areas, and imposes other petty and humiliating restrictions. (Section 4(6) of State Law, Chapter 13).



25.
In Section 1(1). of State Law, Chapter 13, the term “Bar” is defined as “any area, including outdoor seating areas, devoted to the sale and service of alcoholic beverages for on-premises consumption and where the service of food is only incidental to the consumption of such beverages.”

26.
In Section 1(3). of State Law, Chapter 13,  the term “Food Service Establishment” is defined as “any area , including outdoor seating areas, or portion thereof in which the business is the sale of food for on-premises consumption.”

27.     Section 4(6). of State Law, Chapter 13, provides that smoking shall be permitted in:


Outdoor dining areas of food service establishments with no roof or other 


ceiling enclosure; provided, however, that smoking may be permitted in a


contiguous area designated for smoking so long as such area: (a) constitutes


no more than twenty-five percent of the outdoor seating capacity of such


food service establishment, (b) is at least three feet away from the outdoor


area of such food service establishment not designated for smoking; and


( c ) is clearly designated with written signage as a smoking area[.]

28.
Section 5(3). of State Law, Chapter 13, provides that it shall be unlawful for any person to smoke in any area where smoking is prohibited or restricted under Section 1399-o of the New York Public Health Law. 

29.
Section 6 of State Law, Chapter 13, authorizes an enforcement officer to impose a civil penalty against those individuals deemed to have violated the State anti-smoking law.


COUNT ONE


EXCESSIVE VAGUENESS OF STATE LAW

30.
Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 29, as if each has been fully set forth herein.

31.
State  Law, Chapter 13, is excessively vague in violation of the Due Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution.

32.
Indeed, Section 4(6). of State Law, Chapter 13, provides that smoking shall be permitted in “Outdoor dining areas of food service establishments” which is defined in Section 1(3). as “any area , including outdoor seating areas, or portion thereof in which the business is the sale of food for on-premises consumption.” (Emphasis added). 

33.
Section 1(1). of State Law, Chapter 13, defines a “Bar” - as distinguished from a “food service establishment” - as any area, including outdoor seating areas, devoted to the sale and service of alcoholic beverages for on-premises consumption and where the service of food is only incidental to the consumption of such beverages.”

34.
State Law, Chapter 13, however, does not set forth any guidance whatsoever as to when or by what criteria an establishment’s service of food is to be considered incidental to the on-premises consumption of alcoholic beverages.  (Indeed, Defendant STATE OF NEW YORK intentionally deleted the previous definition of “bar” set forth in Section 1399-n(2) which provided, inter alia, that service of food was incidental if the food service generated less than forty percent (40%) of the establishment’s annual gross sales).  

35.
As such, State Law, Chapter 13, fails to give a person of ordinary intelligence who desires to frequent an establishment with outdoor seating which serves both food and alcohol a  reasonable opportunity to know what is prohibited, so that he cannot reasonably know how to act accordingly to comply with said State Law, Chapter 13.   Moreover, the distinction between a "food service establishment" where smoking is partially permitted in outdoor areas, and a "bar" where food service is (ambiguously) "incidental" and smoking is forbidden in outdoor areas is, in itself, arbitrary and capricious. 

36.
State Law, Chapter 13,  moreover, fails to apply explicit standards for individuals entrusted with its enforcement.

37.
Indeed, the law’s failure to define bar as distinguished from “food service establishment” in an intelligible manner delegates basis policy matters to enforcement officers, for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory applications.

38.
In another instance of vagueness, State Law, Chapter 13, like Local Law 47, delegates to proxies (owners, bartenders, waiters, bouncers, etc) the unpaid and unwelcome job of enforcing these laws, without providing them clear or definite guidelines as to what enforcement entails, let alone as to its limits. This provides them with a dangerously ill-defined license to take arbitrary, discriminatory and perhaps illegal actions under the guise of enforcing the Law. That such actions may entail physical assault has already unfortunately been illustrated in one notable incident in lower Manhattan.

39.
State  Law, Chapter 13, moreover, violates Plaintiff’s and or Plaintiff’s members’ rights to due process, freedom of assembly, free speech and freedom of association because its specific restrictions and/or prohibitions of smoking do not contain sufficiently explicit standards or guidelines for compliance and/or enforcement.

40.
The enactment of State Law, Chapter 13, may, therefore, dissuade Plaintiffs (or Plaintiff's members or potential members) from maintaining and/or operating certain eating and drinking establishments for the benefit of the public, thereby impinging substantially the public's right to freedom of assembly, free speech and freedom of association.

41.
State Law, Chapter 13, provides that it shall be a violation for any person to smoke in any area where smoking is prohibited by the provisions of the law.

42.
 Given the absence of clear and explicit guidelines as to where smoking is permitted or prohibited and as to how perceived infractions are permitted, or otherwise required, to be enforced, State Law, Chapter 13 may dissuade Plaintiff's members and similar individuals from entering or frequenting privately-owned places that are open to the public, such as restaurants and bars, for fear of being prosecuted, publicly humiliated, or even or even physically assaulted on the real or mistaken charge of violating said Law. The excessive vagueness of State Law, Chapter 13, therefore, substantially impinges on Plaintiff’s members' and other smokers' rights to freedom of assembly, free speech, and freedom of association, and as such is in violation of both the First Amendment and the Due Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution.


COUNT TWO

VIOLATION OF FUNDAMENTAL FIRST AMENDMENT AND


                      FOURTEENTH AMENDMENT RIGHTS                  
43.
Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 42, as if each has been fully set forth herein.

44.
Both State Law, Chapter 13, and Local Law 47 violate Plaintiff’s members’ fundamental rights to freedom of association, freedom of assembly, free speech and freedom to travel.

45.
The enactment of both State Law, Chapter 13, and Local Law 47 may--and where operative, has-- dissuaded Plaintiffs and other similar citizens from enjoying the pleasures and benefits of privately owned places that are open to the public, particularly those places where they previously engaged in either social or business discourse while enjoying the right to smoke. Thus, both Laws have substantially impinged on their and the public's rights to freedom of assembly, freedom of association, and free speech, and further abridged their customary privileges as equal citizens to partake of the public life.

46.
The broad expanse of both State Law, Chapter 13, and Local Law 47 far exceeds Defendants' authority to regulate a legal activity long-permitted in public places. Each of these laws constitutes an unconstitutional, unwarranted and discriminatory rollback of long-cherished rights and privileges.

47.
Neither State Law, Chapter 13, nor Local Law 47 has a rational basis.

48.  
Neither State Law, Chapter 13, nor Local Law 47 was narrowly tailored to achieve any cognizable compelling state interest.

49.
Upon information and belief, both Defendants, in enacting State Law, Chapter 13, and Local Law 47, relied on false, misleading and dubious quasi-scientific studies and methodologies which greatly exaggerate the extent of the public and workplace health risks due to secondhand smoke-- "risks" which, in fact, may not exist at all-- and minimized the severe economic and social harm caused by these laws.

50.
Both State Law, Chapter 13, and Local Law 47 substantially impinge on Plaintiff's member’s and the public's rights to freedom of assembly, free speech, and free association and as such violate the First Amendment to the United States Constitution.


51.
Further, both State Law, Chapter 13, and Local Law 47 violate Plaintiff’s members’ and other citizens’ right to travel as recognized by the Fourteenth Amendment.



COUNT THREE

VIOLATION OF EQUAL PROTECTION CLAUSE OF


                 THE FOURTEENTH AMENDMENT             

52.
Plaintiffs repeat and reallege each and every allegation set forth in paragraphs 1 through 51, as if each has been fully set forth herein.


53.
In enacting both Local Law 47 and State Law, Chapter 13, each of the Defendants was acting under the color of state law.


54.
Each of the Defendants, in enacting State Law, Chapter 13, and Local Law 47, expressly and unequivocally provide unequal and adverse treatment under the law to smokers, as compared to non-smokers, which significantly impinges the former’s exercise of their fundamental First and Fourteenth Amendment rights to free speech, freedom of assembly,  freedom of association and freedom to travel. 


55.
The Defendants’ enforcement of State Law, Chapter 13, and Local Law 47, respectively, will cause Plaintiff’s members economic dislocation and injury.


56.
There is neither rational basis nor a compelling state interest to support the unequal and adverse treatment afforded to smokers, as compared to non-smokers, as provided by both State Law, Chapter 13, and Local Law 47.


57.
The unequal and adverse treatment afforded smokers, as compared to non-smokers, under State Law, Chapter 13, and Local Law 47, violates Plaintiff’s members’ rights to equal protection under the laws as guaranteed by the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.


COUNT FOUR

VIOLATION OF PRIVILEGES OR IMMUNITIES


CLAUSE OF THE FOURTEENTH AMENDMENT

58.
Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 57, as if each has been fully set forth herein.


59.
The enactment and enforcement (or imminent enforcement) of State Law, Chapter 13, and Local Law 47 improperly abridges the privileges and immunities of citizens of the United States in violation of the Privileges or Immunities Clause of the Fourteenth Amendment to the  United States.


60.
Among the implicit Fourteenth Amendment privileges that its drafters sought to protect were the customary rights to enter into contracts and to acquire and maintain property free of government interference.  Thus, both State Law, Chapter 13, and Local Law 47 abridge the rights of Plaintiff’s members and similar citizens to enter into contracts with owners of private property which is open to the public who of their own volition wish to permit smoking.  Such contracts have been made - either explicitly or implicitly - and have long been in effect; and, except for the intrusions of the state and municipal Laws, would have remained in effect to the benefit of all willing parties to the contract.  The right to renew this contract has not only been abridged but outright outlawed by State Law, Chapter 13, and Local Law 47. 


61.
Indeed, Plaintiff's members and members of the public have been denied by New York State the opportunity to exercise their rights to enter into contracts, to freely assemble and freely associate in an unabridged manner when in privately owned places that are open to the public to an extent far greater than in neighboring states.  Both State Law, Chapter 13, and Local Law 47 improperly impinge on the rights of Plaintiff's members, members of the public and citizens of New York State to enter into contracts, to freely assemble and freely associate, and abridge their rights and the rights of others to travel in violation of the Privileges or Immunities Clause of the Fourteenth Amendment to the United States Constitution.


WHEREFORE, Plaintiff respectfully requests:


i.
On Plaintiff’s first claim for relief (Count One):



a.
A judgment declaring that State Law, Chapter 13, is unconstitutional as violative of Plaintiff’s members’ rights as guaranteed by the Due Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution; and



b.
An Order permanently enjoining Defendant, STATE OF NEW YORK, and its agents, employees and political subdivisions, from enacting or enforcing said State Law, Chapter 13. 


ii.
On Plaintiff’s second claim for relief (Count Two):



a.
A judgment declaring that both State Law, Chapter 13, and Local Law 47 are unconstitutional as violative of Plaintiff’s members’ rights as guaranteed by the Free Speech Clause of the First Amendment to the United States Constitution; and



b.
An Order permanently enjoining Defendant STATE OF NEW YORK, and its agents, employees and political subdivisions,  from enacting or enforcing said State Law, Chapter 13, and permanently enjoining Defendant CITY OF NEW YORK, and its agents, employees and political subdivisions, from enacting or enforcing said Local Law 47.


iii.
On Plaintiff’s third claim for relief (Count Three):



a.
A judgment declaring that both State Law, Chapter 13, and Local Law 47 are unconstitutional as violative of Plaintiff’s members’ rights as guaranteed by the Equal Protection Clause of the Fourteenth  Amendment to the United States Constitution; and



b.
An Order permanently enjoining Defendant STATE OF NEW YORK, and its agents, employees and political subdivisions,  from enacting or enforcing said State Law, Chapter 13, and permanently enjoining Defendant CITY OF NEW YORK, and its agents, employees and political subdivisions, from enacting or enforcing said Local Law 47. 


iv.
On Plaintiff’s fourth claim for relief (Count Four):



a.
A judgment declaring that both State Law, Chapter 13, and Local Law 47 are unconstitutional as violative of Plaintiff’s members’ rights as guaranteed by the Privileges or  Immunities Clause of the Fourteenth  Amendment to the United States Constitution; and



b.
An Order permanently enjoining Defendant STATE OF NEW YORK, and its agents, employees and political subdivisions,  from enacting or enforcing said State Law, Chapter 13, and permanently enjoining Defendant CITY OF NEW YORK, and its agents, employees and political subdivisions, from enacting or enforcing said Local Law 47. 


v.
Any other different or further relief as this Court may deem just, proper or necessary.

Dated: Orangeburg, New York


Respectfully submitted,

            July 22, 2003








KEVIN T. MULHEARN, P.C.
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KEVIN T. MULHEARN, ESQ. (KM 2301)








Attorneys for Plaintiff








60 Dutch Hill Road, Suite 12








Orangeburg, New York 10962
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