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“[I]n other places, there are pretty obvious facts about air 

circulation which mean the potential for harm is far less. Certainly, stopping people smoking in their homes is taking things a bit far. You’ve got to get this issue down to what’s reasonable and sensible. That’s an extreme, fundamentalist position. And I don’t think we’re that kind of country, are we?  ”
--  Action on Smoking and Health (ASH), United Kingdom

     The Guardian Newspaper (March 20, 2006) 1
ASH is a counterpart of NYC Coalition for a Smoke-Free City and as rabidly anti-smoking.
___________________________________________

HIGHLIGHTS…

…on the argument for preserving private property rights against baseless accusations. This is by no means exhaustive.
Myth:  “There is no safe level of secondhand smoke.”

Fact:  The dose makes the poison.  While the aforementioned phrase is attributed to the U.S. Surgeon General it is a political, not scientific, statement: 
“[T]he Surgeon General's press release distorts the science presented in the report and ends up presenting misleading and inaccurate information to the public…

“…Unfortunately, I'm forced to reach the conclusion that tobacco control organizations are simply unable to accurately communicate secondhand smoke science to the public. They are widely distorting the science to create a more sensational and emotional impact on the public. When this phenomenon goes all the way up to the level of the Surgeon General's office, you know you've got a serious scientific integrity problem.” 2
“[S]tating that no amount of smoking or secondhand smoke is safe is not particularly meaningful...

“…I think that it is important for the public to have some appreciation of the strong and important relationship between dose and risk. And I'm afraid that the overwhelming emphasis on there being no risk-free level of tobacco smoke exposure may obscure the importance of the dose-risk relationship.” 3
-- Dr. Michael Siegel, Department of Community Health Sciences, Boston University School of Public Health. He has 30 years of experience in the field of tobacco control and was at the forefront in advocating indoor smoking bans in public places.

Myth:  “Even ASHRAE* concludes ‘a total ban on indoor smoking is the only effective means of controlling the health risks associated with ETS exposure.’”
Fact:  Yes, those are their words… but for shared indoor spaces.  Otherwise, ASHRAE goes on to say:

“Allowing smoking only in separate and isolated rooms, typically dedicated to smoking, can control ETS exposure in non-smoking spaces in the same building.” 4
*ASHRAE - American Society of Heating, Refrigerating, and Air-Conditioning Engineers is the organization that creates national standards for the advancement of indoor-environment-control technology in the heating, ventilation, and air conditioning (HVAC) industry.
Myth:  Unique high cleaning costs of apartments at turnover. Other incidental savings by banning smoking.
Fact:  This claim is a manifestation of the war-on-smoking advocates.  Such complaints were unheard of before they urged them on.  Had it been such a problem it would not take a political campaign to give voice to such a “grave problem” by landlords.  In fact, the only voices heard claiming it are anti-smoker and public health groups via an exercise anyone else would call hearsay: “Landlords say….”  Okay, which landlords?  Google search “cleaning costs” and “smoking” and see if you can find a host of independent voices (private landlords) lamenting extraordinary cleaning costs.
Normal day-to-day living by everyone (e.g. cooking grease) creates maintenance needs over time that is not dissimilar to the complaints over smoking. And every empty apartment – not just previously smoker occupied -- is expected by prospective new tenants to have been thoroughly cleaned by the owner. 

Anyone who knows the show Everybody Loves Raymond will know that no character smoked and the matriarch Marie railed against it.  And so it’s clear that a scene in one episode is the result of art imitating life. Who among us doesn’t have a “fork and spoon” situation? 5
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Furthermore, the following is from a public comment submitted to the U.S. Dept. of Housing and Urban Development (HUD) by NYC Coalition for a Smoke-Free City when HUD opened a public hearing in 2012 requesting opinion on the idea (a precursor to an actual proposal) of a ban:
"Regarding insurance rates, the Coalition has worked with a number of housing providers and property owners and has yet to hear of an insurance rate decrease after a building has gone smoke-free…" 6
MYTH:  The courts come down on the complaining non-smoker’s side.
FACT:  Courts have found complaints of cigarette smoke entering one unit from another and any attendant claims of harm to be untenable and that the degree of infiltration did not reach a significant burden.  In other words, even courts understand that “the dose makes the poison” cannot be brushed aside the way the anti-smoker advocates are famous for doing to advance their agenda.
All cases in this realm begin with the judge explaining that the inquiry begins with “evaluating whether the second hand smoke was so pervasive as to actually constitute a breach. To establish a breach of the warranty of habitability, Respondent has a burden of establishing that a condition exists.”
In Reinhard v Connaught Tower Corp. (May 4, 2017), the court ruled:

“The evidence failed to show that the odor of cigarettes rendered plaintiff's apartment uninhabitable, breached the proprietary lease, or caused plaintiff to be constructively evicted. In particular, plaintiff's evidence failed to show that the odor was present on a consistent basis and that it was sufficiently pervasive as to materially affect the health and safety of occupants (see Park W. Mgt. Corp. v Mitchell, 47 NY2d 316, 327-328 [1979], cert denied 444 US 992 [1979]).” 7
In 555-565 ASSOCIATES, LLC v HARLIN KEARSLEY (July 17, 2015), the court ruled:

“Respondent’s symptoms of a scratchy throat and watery eyes are clearly an allergic reaction to something, but as noted by both experts, the reaction could be to any one of thousands of allergens and may indeed have no relationship to the alleged second hand smoke. The court finds that Petitioner took reasonable steps to investigate Respondent’s claim and have Powell take steps to reduce any alleged infiltration of smoke. Based on the foregoing, the court concludes that Respondent failed to establish a condition existed in the Subject Premises that constituted a breach of the warranty of habitability.” 8
In Ewen v. Maccherone (May 25, 2011), the court ruled:
“Indeed, the law of private nuisance would be stretched beyond its breaking point if we were to allow a means of recovering damages when a neighbor merely smokes inside his or her own apartment in a multiple dwelling building. Since there cannot be a substantially unreasonable interference by smoking inside the apartment, there could not be a private nuisance, even if plaintiffs were to show that they had suffered some damage, annoyance and injury (see McCarty v Natural Carbonic Gas Co., 189 NY 40, 46-47 [1907]; Newgold v Childs Co., 148 App Div 153 [1911]). To the extent odors emanating from a smoker's apartment may generally be considered annoying and uncomfortable to reasonable or ordinary persons, they are but one of the annoyances one must endure in a multiple dwelling building.”9
The Ewen court goes on to cite another case in support of its decision:

“Not every intrusion will constitute a nuisance. Persons living in organized communities must suffer some damage, annoyance and inconvenience from each other. . . . If one lives in the city he [or she] must expect to suffer the dirt, smoke, noisome odors and confusion incident to city life.” -- Nussbaum v. Lacopo  (1970)
Most strikingly, a court in Maryland was treated to expert testimony for the benefit of the plaintiff that actually destroyed the contention that the alleged cigarette smoke entering his unit from another’s was significant and/or capable of causing harm:
"Schuman's expert, James L. Repace,… tested the courthouse—where smoking was prohibited—for nicotine in the air and the reading was similar to the reading he had received in Schuman's home."
"The evidence adduced at the hearing did not show that secondhand cigarette smoke at any location, in any amount, will cause injury.”10
In fact, it was reported that “The Tobacco Control Legal Consortium of the Public Health Law Center filed an amicus brief on behalf of plaintiff arguing that exposure to secondhand smoke poses a severe and immediate health risk, not a mere annoyance. Despite a strong appeal to the science in the amici brief, the Maryland appeals court did not take the bait.”11
In summary, there is no cookie-cutter legal application.  All are decided on a case-by-case basis.  Few survive the question of pervasiveness.
But one fact that is outstanding in every case is that absent an actual adopted smoking ban in individual units the court will find it extremely difficult – if not impossible – to find in favor of a breach and hold anyone accountable.  As long as a building allows smoking, complaining tenants will find it near impossible to prevail.  But make it a bylaw and someone violates it you risk legal liability.  That might sound just fine on the surface until you consider the chance a guest of yours innocently violates it or someone with a vendetta against you lodges a false allegation of smoking, or the most sensitive among you simply imagines the smell of smoke.  Think too of the cost of litigation incurred if the board or agent is named. That comes out of your pocket in the form of maintenance and other fees.

Myth:  “No Right to Smoke” is an applicable point in every situation.

Fact:  To date, courts have ruled that there is no fundamental right to smoke… where there is a law.  But – and so says legal counsel for anti-smoking interests -- it is equally true that non-smokers have no right to a non-smoking environment where there is no law.12  That established, the answer to this assertion as it relates to private homes is “so what?”  It’s meaningless in this context at this point in time.

Cases are decided on the weight of the degree of the nuisance on a case-by-case basis, not whether anyone has a right to smoke. No such case has been tried against certain Constitutional questions (e.g. the right to engage in a legal activity in one’s own home) that would likely give rise to a strict scrutiny review of the allegation of harm from alleged smoke infiltration.  To date this has not been an evidentiary burden any court has had to address.   

In terms of a government instituted ban on smoking inside private homes, whether or not anyone has “the right to smoke” has not been settled, nor ever tried in court.   
So why is that brought up?  Simply as a tactic to alleviate any question or sense of guilt one might have about depriving their neighbor of a specific governmental right.  Because while government might one day be prohibited from establishing such a law if attempted, private property owners (e.g. condominiums) are free to establish it as building policy. 
The argument then, in this situation, is not that you can’t but that you shouldn’t.  Or put the other way, just because you can doesn’t mean you should.  

There is equally “no right” to drink wine (intoxicants can lead to rowdy behavior), “no right” to have guests (strangers wandering the building), “no right” to take baths as opposed to showers (reduce the potential for leaks), “no right” to use perfume (it lingers in halls and elevators that sicken some), “no right” to use a laundry list of cleaning products or air fresheners (hazards to human health), “no right” to cook whatever you want (noxious odors), “no right” to wood floors (overhead noise) and on and on for behavior you conduct in the privacy of your own home that someone else takes offense to.  

A “no right” claim can be leveraged by anyone as it applies to fundamental rights but what does that have to do with navigating decent and respectful everyday life with each other as neighbors?   Ban one thing and it sets a precedent for the “no right”-ers.  There never is an end or a final compromise.

Just consider the creep of the anti-smoker crusade. First the plea was “can’t you just smoke outside?” Then “can’t you just move away from the doors?”  Then “can’t you just smoke outside the park?”  But always the ultimate “can’t you?” was “can’t you just smoke at home?”  Having achieved smoking bans in all those other places they’ve come to their last, previously acceptable and requested, resort.  Obviously lying that all they wanted was “can’t you just smoke in your home?”  Lesson being that you cannot believe that anything you do is safe from the “no right” crowd with a personal ax to grind.
CONCLUSION

If there is a problem with smoke odor then, just like any other infringement on one of the senses, rather than rescinding the liberties of your neighbor -- who may one day be you -- the owners, in cooperation with the building, should work on finding and fixing the structural defect that facilitates it or some other way to resolve it like adults, not bullies. You don’t ban your neighbor from bathing if you’ve been subjected to a leak from their place. You don’t ban television sets because one is played too loud.  
In a civil society one must learn to cope with any number of thousands of subjective annoyances. Otherwise at whose annoyance is the mysterious line drawn and who is the final arbiter on each?  It’s a question that shouldn’t be intentionally searched for an answer – one that YOU might not like one day.   
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