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ARGUMENT
I.
This Court Has Authority to Act to Revoke the Legislature’s

 Abuse of Authority as Manifested By the Anti-Smoking Bans.


In their Reply Memoranda,  Defendants warn the Court that it cannot - - indeed that it

must not - - judge any legislative action, no matter how “unjust or oppressive” it may be (State Defendants’ Reply Memo. at p. 1),  or how poorly grounded in fact or demonstrably overbroad (State Defendants’ Reply Memo. at p. 8);  that the Court must not examine or weigh any evidence proffered by Plaintiff (Defendants’ Reply Memo at pp. 8-9);  and that even “rational basis” doesn’t have to be rational as the word is commonly understood,  but can nominally be a legislative article of faith. (Municipal Defendants’ Reply Memo. at pp. 8-9).

Defendants’ core premise, however, is contradicted by the history of jurisprudence.  The rights “won” by citizens in the cases Defendants cite – Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678 (1965), Eisenstadt v. Baird, 405 U.S. 438, 92 S. Ct. 1029 (1972),   to which we might add Brown v. Board of Education of Topeka, 347 U.S. 483, 74 S. Ct. 686 (1954) or Lawrence v. Texas, 123 S. Ct. 2472 (2003)  – were only won through the courts,  through judicial checks on wrongheaded or overreaching  legislatures.    In each of  these seminal cases the court questioned the fundamental premise held by the respective governmental entity,  which clearly,  in each instance,  defended its rationale as a matter of public health,  or safety,  or morals, or . . . whatever came into its minds.  These cases all demonstrate that the United States Constitution draws limits on the power of the State and protects citizens from the abridgement of their inalienable and natural rights,  as guaranteed by the Ninth Amendment of the United States Constitution and its antecedents.   Here,  Plaintiff asks simply that this Court not mechanically apply traditional –  though perhaps inaccurate – assumptions to the implicated constitutional issues,  but rather engage in a careful “reasoned analysis” of such issues.
II.
Plaintiff Has Standing on Behalf of its Members, as the 

Individual  Participation of Its Members in this Suit is Not Required.

State Defendants attack Plaintiff’s standing on behalf of its members by asserting  that Plaintiff cannot meet the third prong of the organizational standing test as set forth in Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333, 343, 97 S. Ct. 2434 (1977),  and thus the case at bar requires the participation of individual members in the lawsuit.  Defendants contend that CLASH is required to provide “individualized proof from an aggrieved CLASH member” to meet Hunt’s third prong.  (State Defendants’ Reply Memo. at p. 3).

A nearly identical argument was soundly rejected by this Court in American Booksellers Assoc’n, Inc. v. Random House, Inc., 1996 U.S. Dist. LEXIS 12775 (S.D.N.Y. 1996),  in which this Court determined that where the association was merely seeking injunctive and declaratory relief, it had proper associational standing even without the individual participation of any of its members in the lawsuit.  Id. at *16-17 (citing, Warth v. Seldin, 422 U.S. 490, 512, 95 S.Ct. 2197 (1975)(“so long as the nature of the claim and of the relief sought does not make the individual participation of each injured party indispensable to proper resolution of the cause [i.e., claim for money damages],  the association may be an appropriate representative of its members”); Appraisers Coalition v. Appraisal Institute, 845 F. Supp. 592, 601 (N.D. Ill. 1994)(“The Hunt test does not mean that dismissal is required when the participation of any association member is necessary.  Rather,  dismissal is only required when the lawsuit would require participation of each member of the association.”)).   State Defendants’ challenge to Plaintiff’s standing on behalf of its members is,  therefore,  specious.
 

III.
Defendants Fail to Consider Ramos v. Town of Vernon, a Key Second Circuit Decision, With Respect to the Critical  Issue of the Appropriate Standard to be 

Used by the Court in Analyzing Plaintiff’s Equal Protection Argument.
Plaintiff presses for heightened scrutiny of its Equal Protection claims against Defendants on the basis that both Local Law 47 and Chapter 13  at minimum abridge the Constitutional rights of its members to free and expressive association and assembly.  (Plaintiff’s Memo. at pp. 14-15).  Defendants’ entire reply to this critical argument is that the “rational basis” test should be used.  (Municipal Defendants’ Reply Memo. at p. 7; State Defendant’s Reply Memo. at pp. 7-8).  Defendants,  however,  ignore completely the Second Circuit’s rationale for its application of the “intermediate scrutiny” standard in the instructive equal protection case, Ramos v. Town of Vernon, 2003 U.S. App. LEXIS 25851 (2nd Cir. 2003),  petition for rehearing in banc denied, 2004 U.S. App. LEXIS 938 (2nd Cir. 2004),  which was decided as recently as June, 2003.  Their failure to tackle this case at length is understandable,  since the Second Circuit’s findings and rationale severely undermine their position.

In Ramos,  plaintiffs,  residents of the Town of Vernon, challenged a town ordinance which imposed a curfew on all minor  persons under the age of 18.  Id. at *1.  Plaintiffs asserted that the ordinance implicated their constitutional rights of free movement and intrastate travel.  Id. at *14.  While the Ramos Court emphasized  that children’s immaturity and vulnerability justified a lesser constitutional treatment for their implicated fundamental rights,  the Second Circuit noted that the government’s interest in protecting resident minors still needed to be weighed against plaintiff’s said rights.  Id. at *25-26.  While declining to employ “strict scrutiny” review,  it nonetheless used an “intermediate scrutiny,” noting that “the level of scrutiny in constitutional rights cases typically is determined by the right,  not the class,  affected.”  Id. at *21-22.

It is axiomatic that to satisfy intermediate scrutiny, the state must show that the challenged classification serves “important governmental objectives and that the discriminatory means employed are substantially related to the achievement of the objectives.”  Id. at *27 (citing, Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150, 100 S. Ct. 1540 (1980)).  The Ramos Court acknowledged that the town had a legitimate, substantial interest in, inter alia, protecting minors from harm at night and protecting the general population from nighttime juvenile crime.  Id. at *31-32.  However,  when competing evidence was heard in support of,  and opposing,  the town’s supposition that the curfew would actually accomplish its stated goals,  and that its goals could be accomplished in no other way,  the town’s evidence was found insufficient to justify the legislated curfew.  Id. at *45-47.

As the Ramos Court emphasized,  “[w]hen reviewing a law under the lens of intermediate scrutiny,  the Equal Protection Clause requires more than mere incantation of a proper state purpose.”  Id. at *44 (citing, Trimble v. Gordon, 430 U.S. 762, 769, 97 S. Ct. 1459 (1977)).  Accordingly,  “it [was] not enough for defendants to recite interests that have been used to support curfew ordinances in other municipalities.”  Id. at 44.  Instead,  “defendants must show that this ordinance, which restricts constitutional rights,  is the product of “reasoned analysis.” “Id. (citing, Miss. Univ. for Women v. Hogan, 458 U.S. 718, 725-26, 102 S. Ct. 3331 (1982) (“the purpose of requiring [proof] of that close relationship [as to whether the burdens of an ordinance are substantially related to the government’s interest] is to assure that the validity of a classification is determined through reasoned analysis rather than through the mechanical application of traditional, often inaccurate assumptions.”)).

As to its methodology,  the Second Circuit in Ramos adopted the D.C. Circuit Court’s test for determining whether the means (the legislation) was closely-enough related to the government’s interest.  This entailed examining the following three things:  (1) the factual premises which prompted the legislation, (2) the logical connection between the remedy and those  premises,  and (3) the breadth of the remedy chosen.  Id. at *38-39. (citing, Hutchins v. District of Columbia, 188 F. 3d 531, 542 (D.C. Cir. 1999) (en banc) (plurality opinion)). 

Using the same methods in the case now at bar,  the Defendants’ arguments would pass none of the three tests.  (1) The (ostensibly) factual premise behind Local Law 47 and Chapter 13  - - the alleged lethality of secondhand smoke - - would topple under the barrage of scientific evidence introduced by Plaintiff,  or else,  at the very least,  would demand the Defendants’ premise be earnestly questioned under a fair and exacting “intermediate scrutiny.”  Defendants’ attempt mightily to avoid that prospect by airily asserting  “no need to weigh the evidence adduced by CLASH” against the evidence identified and relied upon by Defendants.  (State Defendants’ Memo. at p. 10; see also, Municipal Defendants’ Memo. at pp. 7-8).  This reluctance to engage in a “reasoned analysis” of the scientific evidence underlying the Laws lays bare the Defendants’ equal protection vulnerability. (2) If the premise falls,  as seemingly it must,  there is clearly no connection between the statutes in question and the alleged government interest of protecting either bar or restaurant workers or the general public from . . . something that isn’t lethal,  and finally,  (3) even were the premise determined to contain some modicum of validity, in light of the number of reasonable alternative remedies, the legislation in question,  implicating constitutional liberties as it does,  would be clearly over-broad.   See  Romer v. Evans, 517 U.S. 620, 632, 116 S. Ct. 1620 (1974)(when a law’s “sheer breadth is so discontinuous with the reasons offered for it . . . [such law reflects improper] animus toward the class it affects . . .”). 

At minimum,  as Defendants have failed to establish their right to prevail as a matter of law,  this Court should deny Defendants’ respective motions to dismiss and should order additional discovery on the scientific issues regarding the (alleged) “lethality” of secondhand smoke, especially in light of Judge Osteen’s findings.  (See Mulhearn Aff. at para. 7,  referencing Osteen Decision, annexed thereto as Ex. C; see also, Amorgianos v. National Railroad Passenger Corp., 303 F.3d 256, 267 (2nd Cir. 2002)(“the courtroom door [must remain] closed to junk science while admitting reliable [scientific] testimony that will assist the trier of fact.”); 

Zuchowicz v. USA, 140 F.3d 381, 386-87 (2nd Cir. 1998)(when examining scientific evidence, a court is required to make a “preliminary assessment of whether the reasoning or [scientific] methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue.”)(citations omitted); Natural Resources Defense Council, Inc. v. Costle, 1980 U.S. Dist. LEXIS 17298 (S.D.N.Y. 1980)(court reviewed and rejected EPA’s contentions that it had complied with the provisions of Toxic Substance Control Act (15 U.S.C. §2601 et seq.)).   

IV.
The Smoking Bans Restrict the Expressive, Associative Rights of Plaintiff and

its Members, Thus Mandating “Strict Scrutiny” or “Intermediate Scrutiny” Review.
Defendants  allege that “smoking is not a fundamental right”, that CLASH asserts “that any state legislation restricting the place or manner in which smoking occurs violates a fundamental right”, and that “the logical extension of CLASH’s argument is that all forums must remain open to  smoking.” (State Defendants’ Reply Memo. at pp.6-7)(emphasis in original).  Here,  Defendants have created straw men which have no place on the landscape of this debate.  Plaintiff never alleges that smoking, per se, is a fundamental right,  that “any” restriction on smoking is unacceptable,  or  that all fora must remain open to smoking.   Rather, Plaintiff states that the State and City smoking bans impinge upon its members’ constitutional rights of free and expressive association and assembly (Plaintiff’s Memo. at pp. 9-15; Affidavit of Kevin T. Mulhearn, sworn to on January 16, 2004 (“Mulhearn Aff.”) at paras. 30-48 (with corresponding exhibits);  and that it is only when all fora are closed that Plaintiff cries foul.

The Second Circuit in Fighting Finest, Inc. v. Bratton, 95 F. 3d 224 (2nd Cir. 1996) held

that the associational activities of a New York Police Department boxing club,  which served to enhance the public image of police officers and the police profession, implicates the right of  association attaching to the pursuit of a “wide variety of . . . social and . . . and cultural ends.”  Id. at 227-28 (citing, Roberts v. United States Jaycees, 468 U.S. 609, 622, 104 S. Ct. 3244 (1984)).  The Fighting Finest, Inc. Court thus expressly distinguished City of Dallas v. Stanglin, 490 U.S. 19, 25, 109 S. Ct. 1591 (1989),  which held that the freedom of association does not extend to the association of persons solely for recreational purposes.

And the case here,  too,  is different from City of Dallas.  Plaintiff’s members (and other

smokers) have traditionally associated in restaurants and bars not only with friends and family, but with business contacts and others,  and for a wide variety of reasons: political,  social, commercial,  and cultural,  not solely for recreation. The effect on business conduct, in turn, has economic repercussions for Plaintiff’s members.  Thus necessarily,  these City and State bans restrict conduct reaching well beyond pure recreation.  One may also surmise that in Fighting Finest, Inc. had the boxing club activities been curtailed more severely - - for example, banned in any and all venues within the City - - the expressive and associational rights of its members would indeed have been so “severely impinged” as to constitute a violation of the constitutional rights to free assembly and association.  Such a severe impingement is implicated in this case. 

The words of Justice Stewart in Coates v. Cincinnati, 402 U.S. 611, 615-16, 91 S. Ct. 1686 (1971)(Supreme Court struck down Ohio ordinance which made it illegal for three or more persons to assemble on a city sidewalk and annoy pedestrians passing by),  are on point:

The ordinance . . . violates the constitutional right of free assembly and association. . .  [M]ere public intolerance or animosity cannot be the basis for the abridgement of these

constitutional freedoms.  (Citations omitted).  The First and Fourteenth Amendments do not permit a State to make criminal the exercise of the right of assembly simply because its exercise may be “annoying” to some people.  If this were not the rule, the right of the people to gather in public places for social or political purposes would be continually subject to summary suspension through the good-faith enforcement of a prohibition against annoying conduct.  And such a prohibition, in addition, contains an obvious invitation to discriminatory enforcement against those whose association together is “annoying” because their ideas, their lifestyle, or their physical appearance is resented by the majority of their fellow citizens. 

In January, 2004, the Seventh Circuit Court of Appeals, citing Ramos extensively, weighed in on the freedom of expressive association issue in Hodgkins v. Peterson, 355 F. 3d 1048, 2004 U.S. App. LEXIS 910 (7th Cir. 2004).  There,  the Seventh Circuit enjoined the enforcement of a juvenile curfew in Indiana on the basis that it chilled excessively the exercise of minor children’s First Amendment rights of expressive association:

[T]he government regulation of non speech (the nocturnal activity of minors) is intimately related to the expressive conduct at issue.  Being out in public is a necessary precursor to almost all public forums for speech, expression, and political activity.  (Citation omitted).  Its relationship to expressive conduct is intimate and profound.
2004 U.S. App. LEXIS 910 at *25 (emphasis added).  

In this case, Plaintiff states that while technically these rights to assemble and to freely and expressively associate in public may still be said to exist,  for smokers,  they are so substantially burdened,  so utterly abridged and so encumbered with humiliation as to virtually be voided.   (Plaintiff’s Memo. at pp. 11-15; Mulhearn Aff. at paras. 30-32).   What if a law banned meat-eating in public?  Surely such a law would severely burden meat eaters, though meat-eating itself is not expressive activity.  Similarly,  were there laws that banned the drinking of alcohol in all bars and restaurants throughout the City and State, those people for whom a meal would lack savor without the wine,  and those for whom either a brandy or a beer is an important social lubricant,  would find themselves constrained from partaking in public life, insofar as it is conducted in restaurants and bars.  Or,  perhaps the laws could dictate that people who like to drink should be forced to drink in the alley . . . or forced to wear caps and bells as a warning they might be drunk and thus belligerently anti-social.  Surely such abridgements of associational rights would have a notably chilling effect.  

So too do Plaintiff’s members feel the chill on their own unfettered access to public fora, and the effect on their free exercise of associational rights and expressive conduct is both “intimate and profound.”  See id.; see also, Romer, 517 U.S. at 632-33, 116 S. Ct. 1620 (1974)(even in the ordinary equal protection case a court must examine carefully the relation between the legislative classification adopted and the object to be attained; a court must ensure that classifications are not drawn for the purpose of disadvantaging the group burdened by the law.).    Plaintiff,  indeed,  submits that the smoking bans obviously operate to discourage its members (and other smokers) from frequenting privately owned places open to the public.  See In re 330 Restaurant Corp., 26 N.Y.2d 375, 377-78, 310 N.Y.S.2d 487, 489 (1970)(where restaurant, inter alia, permitted some patrons to be seated without charge, but required other patrons to pay an admissions fee, it “discourage[d]  [those forced to pay] from seeking admission” thus causing restaurant to forfeit its liquor license).   For these reasons,  this Court should analyze Plaintiff’s  Equal Protection Claims through a “strict scrutiny” or “intermediate scrutiny” prism, rather than through the darkness of a rational basis review.

V.
Defendants’ Reliance on Cases Which Rejected Equal Protection Challenges

to Smoking Bans Using Unchallenged “Rational Basis” Reviews is Misplaced.
Defendants rely upon several cases which analyzed Equal Protection challenges to various smoking bans in New York State by using a rational basis test,  rather than the more exacting intermediate scrutiny or strict scrutiny.  (Municipal Defendants’ Reply Memo. at pp. 5-7; citing, Dutchess/Putnam Restaurant & Tavern Ass’n v. Putnam County Department of Health, 178 F. Supp. 2d 396 (S.D.N.Y. 2001); Justiana v. Niagara County Department of Health, 45 F. Supp. 2d 236 (W.D.N.Y. 1999); Beatie v. City of New York, 123 F. 3d 707 (2nd Cir. 1997).  Each of these cases is inapposite.

Plaintiffs in the former two cases, Dutchess/Putnam Restaurant & Tavern Ass’n and Justiana,  were successful in striking down anti-smoking regulations enacted by the Putnam County and Niagara County Boards of Health, respectively, on the basis that the Boards of Health exceeded their administrative authority in violation of the separation of powers doctrine.  Dutchess/Putnam Restaurant & Tavern Ass’n, 178 F. Supp. 2d at 406; Justiana, 45 F. Supp. 2d at 244-45.  Their ancillary equal protection claims were argued within a narrow “rational basis” framework,  as plaintiffs claimed merely that there was no rational basis to exempt bars and taverns,  but not restaurants, from the Board of Health smoking regulations.  Dutchess/Putnam Restaurant & Tavern Ass’n, 178 F. Supp. 2d at 405; Justiana, 45 F. Supp. 2d at 242.  In neither case did the plaintiffs argue - as Plaintiff does in this case - that the court should employ a stricter equal protection review,  or that the particular smoking bans implicated any fundamental rights.

Likewise, Beatie v. City of New York involved a cigar smoker’s challenge to the City of New York Smoke-Free Air Act on the grounds that the City’s limited prohibition against cigarette  smoking should not simultaneously implicate cigars.  Thus Beatie contended that there was no rational relationship to a legitimate government interest - - and the Act therefore violated  his substantive due process rights.  123 F. 3d at 711.  The plaintiff in Beatie thus specifically asked the court to review his claim through a “rational basis” lens.

The distinction between the aforesaid cases cited by Defendants in support of a “rational basis” review and the case at bar can hardly be more stark.  In this case,  unlike those cited by Defendants,  Plaintiff makes a compelling argument that this Court should not use a “rational basis” review.  Heightened scrutiny of Plaintiff’s Equal Protection Claims is warranted (see Sections III & IV, infra.) - and such heightened scrutiny should compel this Court to grant Plaintiff’s Equal Protection challenge.  

VI.
Defendants’ Definition of “Choice” is Self-Serving.
Defendants’ claim expressive association is not imperiled by maintaining that “smoking is an act [and] a matter of choice.”  (State Defendants’ Reply Memo. at p. 14).  Plaintiff’s note curiously that elsewhere (p. 9) Defendants take the seemingly opposite view,  claiming that “even if there was [sic] no medical research specifically related to the health effects of ETS” the legislators would have the “duty” to regulate public smoking because “cigarettes. . . are addicting.”  So – which is it – an addiction or a choice?   Indeed this schizophrenia has arisen in most official postures about smoking,  the State taking one position or the other as required by the outcome it wishes to achieve.  Thus when Attorneys General sued Big Tobacco,  they based it on the fact that cigarettes were so addictive that cessation was well beyond the powers of most smokers,  yet when states impose confiscatory taxes on cigarettes (i.e., on smokers) they claim that,  after all,  smoking is just a choice, and/or (at the same time) that this “heroin-like” addiction can be stopped on a literal dime.  Plaintiff takes neither position on the subject,  but simply points out that Defendants are taking both.  

Defendants,  after contending that smoking is a choice,  point out that it “physically affects other people . . . in proximity to the smoker.”  (State Defendants’ Reply Memo. at p. 14).  To which Plaintiff responds simply that being in such proximity is also a matter of choice - - for both patrons and wait staff - - through the common law principle of “informed and implied consent”  as well as through the choices of smoking or no-smoking restaurants and bars that were heretofore offered by the marketplace itself.   Certainly in a city as large as New York,  which boasts of having 20,000 restaurants and bars,  such choices should be sustained.  As for the wait staff - - many of whom are also members of CLASH - - they are not indentured servants,  and they too should have a choice. 

Further,  through the list of cases Defendants cite, Defendants appear to acknowledge that they are,  in fact,  imposing a “burden” on Plaintiff’s associational expression and expressive conduct,  yet they nonetheless contend that these burdens do not affect “the group’s ability to advocate its viewpoint.”  (State Defendants’ Reply Memo. at p. 15).  But since high among the messages advocated by CLASH is the message that its members (and other people who smoke) are as much “first-class” citizens as any other group,  as entitled to equal treatment and to dignity and respect,  this message has been stymied.  In fact,  by forcing smokers to literally and metaphorically “stand out in the rain,”  it forces them to proclaim the very opposite of their message,  thus compounding the injury by imposing “forced speech.”  
* * *

Plaintiff’s remaining contentions have been addressed at length in its initial submission on this cross-motion. 




Respectfully submitted,
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KEVIN T. MULHEARN, P.C.

February 27, 2004
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BY:  KEVIN T. MULHEARN (KM2301)

Attorneys for Plaintiff

60 Dutch Hill Road,  Suite 12

Orangeburg, New York 10962

(845)398-0361

�Plaintiff also established that it has standing in its own right.  (Plaintiff’s Memo. 


at pp. 6-7).  State Defendants’ deficient rebuttal of this point consists of a lone one sentence footnote. (State Defendants’ Reply Memo. at p. 3, note 2).  	
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