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July 30, 2009

FULL Testimony (for print) of Audrey Silk, Founder
Delivered to New York City Department of Health and Mental Hygiene

Proposal to amend Article 181 of the Health Code

to add a new §181.19 that would require the posting of tobacco health warnings and smoking cessation information in all places where tobacco is sold in New York City.

My name is Audrey Silk and I am the founder of NYC Citizens Lobbying Against Smoker Harassment, a grassroots organization established 9 years ago to advance and protect the interests of adults who choose to smoke cigarettes.  However, our interests are not so confined as to ignore the relevant association of private property rights and issues of speech in general and as it pertains to the misuse and abuse of each by the anti-smoker crusaders in order to socially engineer a segment of society. So while I'm here today to testify on behalf of consumers who will be subjected to -- and are the ultimate target of -- the proposed signs, I will also address the infringement on private property -- your collateral damage in your war on smokers -- that this amendment will inflict.

 

COST/EFFECTIVENESS

 

Costly proposals such as these, whose ostensible goal is to make smokers quit and to threaten nonsmokers, have no provable track record of success, meanwhile wasting millions of taxpayer dollars.

In 2005 the NYC DOH boasted a decline in the number of smokers for 2004 as per telephone survey results.  This past April, the Department released a study, using 2004 data, on another smoking related issue that assessed the smoking rate by measuring the biomarker cotinine in participants' blood. (1)  In that study, your office admitted that the results were 27% higher than originally claimed -- 23.3% as opposed to 18.4% -- and called it "a more accurate assessment."  The Department credited the initially claimed drop to the implementation of the smoking ban (March 2003) and cigarette tax increase (July 2002). (2)  Except the now "more accurate" figure can boast no such thing.  The Department’s smoking prevalence figures reported for 2003 was 19.2%; and 21.6% in 2002.  The cotinine measure reflects a higher rate of smoking after the ban and tax increase. Though I'll admit -- and insist! -- that those year's figures were obtained from the same wholly unreliable telephone survey method – one that illustrates that the only thing your efforts have managed to change is the number of smokers who lie on the phone -- and you really have no idea what impact, if any, your haranguing has achieved.  

 

Now you want to spend an untold number of taxpayer dollars to produce, distribute, and police these signs when it's apparent their effectiveness will be as unknowable as those of your other efforts.  Or as wasteful as the up to $4 million you spend each time to give away nicotine patches and gums that have a failure rate of 98.4%? (3) (You get almost zero bang for our buck on that one.)

 

The studies you cite regarding the effectiveness of graphic pictures to support this proposal do not measure any actual smoking cessation.  They only measure how informed smokers are about tobacco risks. (4, 5, 6)  You lean on Canada for your evidence since they have had a wide array of graphic pictures on their cigarette packs since January 2001 and cite from one of their studies that "46% [of youth] report that the pictorial warnings have been effective in getting them to try [not actually doing it] to quit smoking." (6)  But the small print for that figure -- indeed all their results -- says "These numbers should be interpreted with caution, due to small sample sizes."  Additionally, you cherry-picked the last year's available figure (2004) when it’s been an ongoing study that’s taken snapshots and so far covers a number of periods between December 2000 and December 2004.  Since the important measure here is effect from these warnings, it's unfortunate you ignore that immediately prior to the institution of the graphics 56% said they would try to quit smoking!  It declined to 41% immediately following the release and peaked at 63% in Dec. 2001.  The last reported figure shows that if there's any validity to these results it's that effectiveness wanes.  In fact, to quote from page 41: "[T]he current results also suggest a decrease in the number who say these messages have been very effective in increasing their desire to quit." To quote from page 35: "The current results also indicate an increase in the number of youth who say they can remember none of these messages."

 

So far, this past year, the city has spent $4 million on patches and gum with its dismal success rate of 1.6%, $4.5 million to run a mind-numbing number of anti-smoking ads on TV, radio, and in print and will spend how much more on this?  Money thrown at this means less money in the budget for truly more vital needs that leads to increased taxes on everything else. Just last week the NY Daily News reported that "many city homeowners will see their property tax bills rise by 1.8% this year as they pay for the rising share of the city's budget."  I'm sure they'd be happy to know that's because their money is appropriated for things like this instead.  And my organization intends to tell them by offering a sign to store owners ourselves (a draft is attached to your copy).

 

You can argue that prevention saves health care dollars in the long term and I have plenty of counter evidence I could offer that all essentially conclude that smokers end up subsidizing nonsmokers but I’ll forego that for now and just say that I don’t think people who are struggling to pay their rent and put food on the table right now care about theoretical savings 40 or 50 years from now.

 

PRIVATE PROPERTY/COMPELLED SPEECH

 

There is certainly an issue of compelled speech no matter if ultimately deemed razor-thin legal.  This is nothing like ordering businesses to post signs on how to help choking victims or even "No smoking" signs. There are already federally mandated warnings on the cigarette packs -- soon to include, due to FDA oversight, larger and/or graphic warnings -- so no new warning is being proposed.  In C.L.A.S.H.'s opinion these signs amount then to running an opinion piece or… a sermon.  And if it can be forced on a private store then why not in our windows at home?  At least when you ask – not force – the media to run these messages they have to agree to it and you have to pay them. But now, through the threatening force of the government, you’ll be able to get yourself “free” ad space in every store.  With the only costs born by the store’s owner. 

 

Though RICO statute related I see a great parallel – on both constitutional principle and legal theory grounds -- to the recent ruling by the DC Circuit Court of Appeals in the case of U.S. v. Philip Morris USA, Inc., et.al. (aka RICO suit).  While the court affirmed the judicial opinion that requires tobacco manufacturers to issue "corrective" public statements about their product and include such statements inside of cigarette packs, it specifically rejected the provision that these statements must also be placed on the counters of retailers.  To read from their ruling: 

 

"Section 1964(a) explicitly cautions that in crafting an injunctive remedy the court must 'mak[e] due provision for the rights of innocent persons.'   We believe that the district court exceeded its authority by failing to consider the rights of retailers and crafting an injunction that works a potentially serious detriment to innocent persons not parties to or otherwise heard in the district court proceedings."

The underlying premise-- rejecting the proposition that retailers can be used as innocent pawns in the Department of Health's war on both smokers and tobacco companies-- could very well also be valid here. Especially when you consider these words from the ruling: that it's unacceptable to "...[cause] a potentially serious detriment to innocent persons..."  Not only are the store owners "innocent" here (they're simply and literally "minding their own business") but they're further not compensated for the valuable sales space they're forced to give up, and risk losing sales of many other items, not just cigarettes.

 

COMPELLED BEHAVIOR

 

Your department’s rationale for these signs is that there are still too many smokers, reasoning, “Continued tobacco use among these smokers may reflect a lack of awareness and comprehension of the negative outcomes associated with tobacco use..."

 

That's an incredible conclusion considering the public is subjected to nonstop print ads and TV and radio commercials drumming in “negative outcomes” every hour for years on end.  And never mind the 25 year's worth of in our face anti-smoking messages that preceded this barrage. 

 

Rather, I suggest that what we're witnessing is the cult mentality that's taken over those who have become singularly obsessed with this one of many legal lifestyle choices that might pose some risk to some individuals.  And so you've determined that there's one, and only one, "right" way to think and that the only explanation for others not conforming is that they haven't yet received your message since there's no doubt they'd change their behavior if they had.   You seem to think, because we continue to smoke, that we must be uninformed, rather than accepting that smokers have been informed up to the eyeballs and still choose to smoke! 

 

 

This is not Public Health, it's Public Intimidation of those that don't agree.
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ARE YOU A TAXPAYER?



If instead you would have liked to see this money used for:

· Keeping Transit fares down
· Hiring more Police Officers
· Keeping Firehouses open
· Saving School programs
· Keeping Property Taxes down
· Keeping Sales Taxes down
PLEASE CALL 311

…and tell them you don’t appreciate the city’s misuse of your money.
Sign supplied by NYC C.L.A.S.H. / www.nycclash.com
